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EXECUTIVE DIRECTOR’S RESPONSE TO HEARING REQUEST

I. INTRODUCTION

The Executive Director of the Texas Commission on Environmental Quality (The
Commission or TCEQ) files this response (Response) to a request for contested case
hearing, filed by persons listed herein.

. II.  APPLICATION REQUEST AND BACKGROUND INFORMATION

On March 7, 2003, E.I. DuPont De Nemours and Company, Inc. submitted an
application for a renewal of air quality permit number 809 for the continued operation
of a nitric acid unit at the Victoria plant in Victoria County, Texas. Thereafter, the
Victoria plant, which includes the nitric acid unit subject to this renewal, was sold to
current owner/operator INVISTA S.a.r.l. (INVISTA or Applicant). The nitric acid unit
produces nitric acid by oxidizing ammonia to nitric oxide and then directing the nitric
oxide through a water scrubber. If approved, the renewed permit will authorize 4419.95
tons per year (tpy) of nitrous oxide (N20), 36.9 tpy of ammonia (NH3), 114.7 tpy of total
oxides of nitrogen (NOx), 5.15 tpy of carbon monoxide (CO), 0.02 tpy of sulfur dioxide
(SO2), 6.55 tpy of volatile organic compounds (VOC), and 1.79 tpy of nitric acid
(HNO3).

TCEQ received this permit renewal application on March 7, 2003. The Notice of Receipt
and Intent to Obtain an Air Quality Permit (public notice) for this permit application
was initially published on June 18, 2003, in the Victoria Advocate and on August 13,
2003, in Revista de Victoria. The TCEQ received comments and a hearing request from
W. Todd Hoeffner, of the law firm Hoeffner & Bilek, submitted on behalf of twenty-two
individuals. This hearing request is discussed more fully in Section III below.

After purchase of the nitric acid plant by INVISTA, but prior to completion of the
technical review, the Executive Director agreed to hold active review of this renewal for
six months to allow the applicant to complete environmental audits of its newly
acquired facilities at the Victoria complex. During technical review of this application, it
was determined that the renewal could not be processed without a companion
amendment to authorize certain ongoing emissions, primarily nitrous oxide (N20).
INVISTA applied for such an amendment on December 30, 2005. Public notice was



published on February 8, 2006. No comments were received. During pendency of the
N20 permit amendment, commission rules were changed effective in 2006, to require
authorization of existing planned maintenance, startup and shutdown (MSS) emissions.
On January 7, 2008 INVISTA applied to amend permit No. 809 to authorize planned
MSS emissions from the nitric acid plant. Public notice was published on March 20,
2008. No comments were received as a result of this notice on the MSS amendment.
After technical review and modeling audits were completed to the satisfaction of TCEQ),
the N20 and MSS amendments were issued concurrently on January 31, 2011.

Due to a change in commission policy, and the change in ownership of the Victoria
plant, INVISTA was required to re-publish notice of the renewal to indicate INVISTA as
new owner of the nitric acid unit, and to include notice of the 2005 and 2008
amendment applications to permit number 809. An amended Notice of Receipt and
Intent to Obtain an Air Quality Permit for this permit renewal application was published
in the Victoria Advocate that included notification of the amendments to incorporate
the N20 and MSS emissions. After issuance of the amendments in January 2011, TCEQ
directed INVISTA to publish notice of the Executive Director’s preliminary decision to
issue the renewal as amended. Notice was published in the Victoria Advocate on April
28, 2011. The applicable comment period ended on May 28, 2011. No additional
comments or hearing requests were received. The Executive Director prepared a
Response to Comment (RTC) which was filed with the Office of Chief Clerk on February
27, 2012,

III. ANALYSIS OF HEARING REQUEST

The TCEQ received one timely hearing request from W. Todd Hoeffner, representing the
following persons: Cynthia Brookhouser, H.D. Campbell, Barbara Chambers, Brandon
Haskell Cook, Thomas Davidson, Johnny Denning, Sharon Harper, Robert and Diane
Howell, Douglas Lawrence, Asa and Marilyn Logan, Marvin Patterson, Anton and
Joanne Piegsa, Carmine Schifano, Arlene Schultz, Vernon Singleton, H.E. and Dianna
Stevenson, Georgia Vega, and Forrest Volkert. The hearing request substantially
complied with the form requirements of 30 Texas Administrative Code (TAC) §
55.201(d). According to the request, the twenty-two individuals claim to reside within
one to one and a half miles of the INVISTA Victoria plant.

This renewal would not result in an increase in allowable emissions and would not result
in the emission of an air contaminant not previously emitted. The proposed renewal
would include the same emission levels previously authorized under the initial permit as
amended in 2011. During pendency of this renewal application, INVISTA requested, and
TCEQ agreed, that certain existing emissions must be authorized after a control
technology review before this renewal could be issued. These existing air contaminants
were primarily nitrous oxide (N20). INVISTA applied for such an amendment on
December 30, 2005. As part of the amendment three permits by rule (PBR) were
consolidated into the amendment permit number 809. During review, TCEQ adopted
30 TAC § 101.222(h) effective in 2006 requiring INVISTA to authorize planned

2



maintenance, start-up and shut-down emissions (MSS). In accordance with the new
rule, INVISTA applied for an amendment to permit number 809 to authorize planned
MSS at the nitric acid unit. No new construction was or is planned under these
amendments; no new air contaminants are emitted as a result of these amendments.
After proper public notice and comment period, the 2005 and 2008 amendments were
issued in January 2011. TCEQ required INVISTA to publish an amended newspaper
notice of receipt of the renewal application. After issuance of the amendments,
INVISTA published notice of application and preliminary decision to issue the renewal,
as it was amended, on April 28, 2012.

Section 382.056(g) of the Texas Clean air Act (Tex. Health and Safety Code, Chapter
382) states in part, “The commission may not seek further comment or hold a public
hearing ... in response to a request for a public hearing on an amendment, modification,
or renewal that would not result in an increase in allowable emissions and would not
result in the emission of an air contaminant not previously emitted.” As mentioned
above, INVISTA’s renewal is not increasing the allowable quantity or authorizing newly
emitted contaminants.

Section 882.056(0) of the Texas Clean Air Act does allow the TCEQ to hold a hearing on
a permit renewal “... if the commission determines that the application involves a facility
for which the applicants’ compliance history is classified as unsatisfactory according to
commission standards under Sections 5.753 and 7.754, Water Code, and rules adopted
and procedures developed under those sections.” INVISTA has a compliance history
rating of 9.80 for the site, and a company rating of 10.53, both of which are classified as
satisfactory.

Consideration of hearing requests on a ‘no increase” renewal application is governed by
§ 382.056(g) and (o) and, as a matter of law, the hearing request must be denied. This
response therefore does not include a discussion of 30 TAC § 55.209(e), which lists
elements that responses to hearing requests should address, in cases which a “no
increase” renewal application is not at issue.



IV. CONCLUSION

The renewal of this permit would not result in an increase in allowable emissions and
would not result in the emission of an air contaminant not previously emitted. Under
these circumstances, § 382.056(g) directs the commission to “... not seek further public
comment or hold a public hearing ....” Accordingly, the Executive Director respectfully
recommends that the Commission deny the hearing request and approve the renewal of
INVISTA’s permit.

Respectfully submitted,

TEXAS COMMISSION ON ENVIRONMENTAL
QUALITY

Zak Covar
Executive Director

Caroline Sweeney, Deputy Director
Office of Legal Services

Robert Martinez, Director
Environmental Law Division
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John M Minter, Staff Attorney
Environmental Law Division
Bar No. 24002613

REPRESENTING THE EXECUTIVE DIRECTOR OF
THE TEXAS COMMISSION ON ENVIRONMENTAL
QUALITY



CERTIFICATE OF SERVICE

I certify that on the 19th day of October, 2012, a true and correct copy of this document
was served on the parties listed on the attached mailing list by facsimile transmission,
hand-delivery, or by deposit in the First-Class U.S. Mail, Postage Prepaid.
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MAILING LIST
INVISTA S.A.R.L.
DOCKET NO. 2012-0482-ATIR; PERMIT NO. 809

FOR THE APPLICANT:

J. Michael Miller

David D. Childs

INVISTA S.a.r.L.

P.O. Box 2626

Victoria, Texas 77902-2626
Tel: (361) 572-1108

Fax: (361) 572-1515

Christopher Thiele

Bracewell & Giuliani, LLP

111 Congress Avenue, Suite 2300
Austin, Texas 78701

Tel: (512) 542-8632

Fax: (512) 472-9123

FOR THE EXECUTIVE DIRECTOR
via electronic mail:

John Minter, Staff Attorney

Texas Commission on Environmental
Quality

Environmental Law Division, MC-173
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0600

Fax: (512) 239-0606

Ramiro Cruz, Technical Staff

Texas Commission on Environmental
Quality

Air Permits Division, MC-163

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-1302

Fax: (512) 239-1300

Brian Christian, Director

Texas Commission on Environmental
Quality

Small Business and Environmental
Assistance Division

Public Education Program, MC-108
P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-4000

Fax: (512) 239-5678

FOR PUBLIC INTEREST COUNSEL
via electronic mail:

Mr. Blas J. Coy, Jr., Attorney

Texas Commission on Environmental
Quality

Public Interest Counsel, MC-103

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512) 239-6377

FOR ALTERNATIVE DISPUTE
RESOLUTION
via electronic mail:

Mr. Kyle Lucas
Texas Commission on Environmental

Quality

Alternative Dispute Resolution, MC-222

P.O. Box 13087

Austin, Texas 78711-3087
Tel: (512) 239-4010

Fax: (512) 239-4015
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FOR THE CHIEF CLERK:

Ms. Bridget C. Bohac

Texas Commission on Environmental
Quality

Office of Chief Clerk, MC-105

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3300

Fax: (512) 239-3311

See attached list of
Requesters/Interested Persons.
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REQUESTER(S)
CYNTHIA BROOKHOUSER
293 STOCKADE DR

VICTORIA TX 77905-2691

HARRY D CAMPBELL, SR

523 OLD BLOOMINGTON RD N

VICTORIA TX 77905-2106

BARBARA CHAMBERS
114 SAM HOUSTON DR
VICTORIA TX 77901-4735

BRANDON HASKELL COOK
7548 STATE HIGHWAY 185 S
VICTORIA TX 77905-1821

THOMAS DAVIDSON
1202 MALLETTE DR
VICTORIA TX 77904-3376

JOHN L DENNING
7268 STATE HIGHWAY 185 S
VICTORIA TX 77905-1819

SHARON HARPER
1130 FM 1432
VICTORIA TX 77905-1826

W TODD HOEFFNER
HOEFFNER BILEK & EIDMAN
440 LOUISIANA ST STE 720
HOUSTON TX 77002-1639

W TODD HOEFFNER
914 PRESTON ST STE 800
HOUSTON TX 77002-1815

W TODD HOEFFNER
HOEFFNER & BILEK

1000 LOUISIANA ST STE 1302
HOUSTON TX 77002-5021

DIANE & ROBERT HOWELL
14 LOUISIANA AVE
VICTORIA TX 77905-2110

DOUGLAS LAWRENCE

1103 OLD BLOOMINGTON RD N

VICTORIA TX 77905-1824

ASA & MARILYN LOGAN

562 OLD BLOOMINGTON RD N

VICTORIA TX 77905-2106

MARVIN A PATTERSON
556 DERNAL DR
VICTORIA TX 77905-1811

ANTON & JOANNE PIEGSA
144 CLUB DR
VICTORIA TX 77905-1808

CARMINE SCHIFANO
170 CRESCENT DR
VICTORIA TX 77905-1809

ARLENE SCHULTZ
PO BOX 2573
VICTORIA TX 77902-2573

VERNON SINGLETON
3908 HOUSTON HWY
VICTORIA TX 77901-4706

VERNON SINGLETON
164 HILLTOP DR
VICTORIA TX 77905-1803

DIANNA & H E STEVENSON
1276 FM 1432
VICTORIA TX 77905-1826

GEORGIA VEGA
117 LOUISIANA AVE
VICTORIA TX 77905-2119

FORREST VOLKERT
7250 STATE HIGHWAY 185 S
VICTORIA TX 77905-1819
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